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HAROLD DAVID NAUD et al., CIV. NO. 35598

Plaintiffs, ORDER AFFIRMING SPECIAL IEARINGS
OFFICER'S FINDINGS OF EACT, _
CONCLUSIONS OF LAW AND PECOI%IINDLD
ORDER °

VS.

SHIRO AIIOKA et al.,
pefendants,
and
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ASSOCIATICON,

Intervenor.
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ORDER AFFIRMING SPECIAL HEARINGS OFFICER'S
FINDINGS OF raACT, CONCLUSIONRS CF TAW BAND RECOMMENDED ORDER

pursuant to the Court's order that the Eawaii Public
Zmployvment Relations Soard hold a public hearing with respect to
service fees reguested by Eawaiil State Teachers 2Association for
+reachers and@ other personnel of the Department of Education uncder
the same salary schedule, Unit 5, the Board secured +he services
of Ted T. Tsﬁkiyama, esqg., as a Special Hearings Officer. On
Cocember” 19, 1971, the Board published its "lotice of Public
Hearinc" in the "Honolulu Star—Bullétin" and "The Eonolulu
Advertiser." On January 3, 1972, the Special Hearings Cfficer

commenced the public hearing on service fees for employeces of




Unit 5. On January 18, }972, the Special Hearings Officer
issued ﬁis Findings of Fact, Conclusions of. Taw and Recommended
Order in the above—entitled proceeding. The Board has afforded
opportunity to all above-named partieé to file exceptions and
present arguments on the Special Hearings Officer's Findings of
Fact, Conclusions of Law and Recommended Order. No such excep-
tions have been filed by any of the parties. The Board having
reviewed the record, the arguments of the parties and the Find-

ings of Fact, Conclusions of Law and Recommended Ordexr, now,

IT IS HEREBY ORDERED that pursuant to Section 89-4,

Hawaii Revised Statutes, the Hawali Public Employment Relations
Board hereby adopts the Special Hearings Officer's Findings of
Fact, Conclusions of Law and Recommended Order issued in the

above-entitled matter as its Findings of Fact, Conclusions of

-Law and Order, and, hereby certifies that Seventy-seven Dollars

($77.00) is a reasonable amount of service fee for teachers and
other personnel of the Department of Education under the same
salary schedule, Unit 5.

DATED: Honolulu, ERawaii, this 24th day of January,

1972.
HAWAIY PUBLIC EMPLOYMENT RELATIONS BOARD *
MacX H. liamada, Chalrman '

.:/‘ - )

i Carl J{/Guntert, Board Member

~ . g

- L& it

John E. !Milligan, Bogféd Member
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STATE OF HAWAII

 PUBLIC EMPLOYMENT RELATIONS BOARD;’p_‘

... In the Matter of
'TV-HAWAII STATE TEACHERS ASSOCIATION, - Case No. SF—OS-l g

-Petltloner, DeClSlon No.' -

V"?Re Certlflcatlon of Reasonableness
of Serv1ce Fee »

. .
. . . . LR

S APPEARANCES-

Attorney THOMAS P. GILL for Hawaii State Teachers.
" Associlation

. Attorney VICTOR J. VAN BOURG and JOHN S. EDMUNDS
: for Hawail Federation of Teachers, and Harold.
David Naud .

: 'SONIA FAUST, Deputy Attorney General, for Shiro .-
-Amioka, State Superintendent of Educatlon,
and Kenam Klm, State Comptroller -

S f.tBRXAN Woo for Hawall Independent Teachers Assoc1a~.

'*5}JENNY E. DOOR for Donald F..qenson‘.'j”' oo '}"25 ': 
DECISION

“, ” _ L B e E A ‘and
R RECOMMENDED ORDER

I..:Statement of the Case

The above entitled matter came on for hearing before
"' the undersigned Special Hearings Officer for the Hawaii Public
~Ef{ﬁmploymeﬂt Relations Board, called.and,conducted pursuant‘to
" - - the provisions of Chapter 91-9 through 13, Hawaii Revised
. Statutes, and Chapters 1 and 6 of the RULES AND REGULATIONS

"of'the'HaWaiiidelic Employment Relations Board, and pursuant




_".to Order Granting Preliminary Injunction dated December 16,

‘ 221971 issued by Circuit Judge Alleﬁ R. Hawkins in Civil No. .

.\ 35588, First Judicial Circuit, State of Hawaii.

On June 29, 1971, the Hawaii State Teachers Asso-
ciation (herein called "Petitioner"), filed a PETITION FOR

" CERTIFICATE OF REASONABLENESS OF SERVICE FEE undexr the provi-

" sions of Section 89-4, Hawaii Revised Statutes (Hawaii Public

'Employﬁent Relations Act). On October 27, 1971, the Hawaii
‘l Public Employment Relations Board.isgued its DECISION AND
.ORDER certifying the sum of $77.00 per year as a reasonable

»jservice fee fof all persons in the bargaining unit repre-
' ‘séntéd by Petitioner. .

on November 26, 1971, the Hawali Federation of

:_?5Teachers (hereinafter referred to as "HFT" or "Contesting-.‘

:f“Union");vHarold David Naud and_Jamés D. Crane filed a  Com-
jiiplaint.in the First Circuit Couft (Ccivil No. 35588) against -
&:,Shiro,Aﬁioka, Superintendent of Education, and the Hawaii Pub-
{lic Employment.Relations Board to enjoin the proposed deduction
of service fee cexrtified by.the Board in its DECISfON AND ORDER
 “dated Octobexr 27, 1971 on gfouqd that the Boérd's determination
- of "reasonableness of service fee" was undertaken in violation
of administrative due process requirements. The Circuit Court
; throuéh its Order dated December 16, 1971 granted the prelim-
inarj injunction and remanded the matter to the Hawaii Public
Employment Relations Board for a determination of the "reason-
ableness of service fee" as a contested case proceeding pur-
suant to Section 91-9, Hawaii Revised Statutes and the Rﬁles
~ and Regulations éf the Board,‘requiring'published notice of

the hearing and permitting all parties in Civil No. 35588 and

N




€Y

Ty
Y
-

:other interested personsAopportunity to participate therein,
"~ . the Decision of tne'Board to be_delivered back to.the Circuit
.f{Court on or before January.24; 1972.
| The parties‘hereto have stipulated on record that

i this matter shall be heard commencing January 3, 1972 and

?Lthat the transcrlptlon of the record, filing of written
ifbrlefs, f£iling of the Dec1s1on and Recommended Order of the )
'tSpec1al_Hear1ngs Officer, and any Emceptlons thereto, as well
:as‘the'Board's‘Decision and Order shall be performed and oom—
életed at specified dates within‘the January 24, 1972 dead-
giiﬁé establisned'by'said Circuit Court Order. - Commencing
ﬁanuary 3;-l972;ttnelmatter.required 3~l/2-days of hearing
:at'whichea recorded transoript Was'preserved and the matter
_mas submltted to the Special Hearlngs Offlcer on oral and’

wrltten brlefs.

. II.' Issues to be Determined

The basic issue to. be determined by the Board is
“ﬁ}the reasonableness of the service fee proposed by Petltloner,»

.']together with the amount and commencement date thereof as
'z.uwell as clar;flcatlon of the procedural mechanics required

- in the deduction of sgch‘approved service fees and any other

' matter'requiring clarificationAand interpretation under the

h prov1s1ons of Sectlon 89- 4 of the Hawaii Publlc Employment

"4Relatlons Act

The appllcable statutory prov1s1ons read as fole

. lows: ‘

. "Sec. 89-4, Payroll deductions. (a) The
employer shall, upon receiving from an exclusive
representative a written statement which speci-
fies an amount of reasonable service fees neces-, -
sary to defray the costs for its services ren-

dered in negotiating and administering an agree4~.
ment and computed on a pro rata basis among all
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employees within its approprlate bargalnlng
unit, deduct from the payroll of every employee "
‘in the appropriate bargaining unit the amount

©  of service. fees and remit the amount to the ex-
clusive ‘representative. A deduction permitted -
by this section, as determined by the board to -
be reasonable, shall extend to any employee
organization chosen as the exclusive represen-
tative of an appropriate bargaining unit. If£-

© "7  an employee organization is no longer the ex-

clusive representative of the appropriate bar-'.
gaining unit, the deduction shall terminate.

o "(b) In addition to any deduction made
“to the exclusive representative under subsec—
“tion (a), the employer shall, upon written
.. authorization by an employee, deduct from the.

“. payroll of the employee the amount of member-
‘i 'ship dues, initiation fees, group insurance

. premiums, and other association benefits and

i v 'shall remit the amount to the employee Qrganief,.n': L

.. zation designated by the-employee.

"(c) The employer shall continue all _
.- " payroll assignments authorized by an employee - ':
“prior to the effective date of this chapter .
- and all assignments authorized under subsec-=' '
.7 tion (b) wuntil notification is submitted by
*_];an employee to dlscontlnue hlS assmgnments.

"Sec. 89-2. . ..

, "(16) 'SerV1ce fee' means an assessment
of all employees in an approprlate bargalnlng
,'Tunlt to defray the cost for services rendered
" . by the exclusive representative in negotlatlons
~and contract administration.’

IIX. Contentions of the Parties

It is the basic contention of the Petitioner HSTA

" that the Legislature, through the language adopted in Section

89-4, attempted to deal with the "free rider" problem by .

assessing a reasonable pro rata service fee from all members

. of the bargaining unit who receive the ‘benefits of represen-

tation efforts of their bargaining agent which it is obliga-
ted to supply to its entire constituency. The Legislature

also provided for a long, complex bargaining procedure cul-

"minating with legislative (and possible gubernatorial)




_ﬂratification of cost'items for the negotiation'of'a contract,

the cost and expense -of such‘negotiation efforts of WhichJ

should be assumed and shared équally by all bargaining unit'

fpersonnel in the form of the pro rata service fee. " The proﬁi

posed service fee should be determined on the basis of in-

.cluding not only-costs“of'negotiating and administering an

" agreemént but also the cost for representing the interests of .

.all persons within the bargalnlng unit in their entire work-

{1ng relatlonshlps w1th the employer. Section 89-4 may be con—'
”:strued to authorlze and permlt a serv1ce fee which is equlva—
~.lent to the unified dues structure of the bargalnlng repre—-

"f?sentatlve and 1ts afflllated organlzatlons, otherw1se dlscrlmf

'L.frlnatlon between member and non—members of the bargaining unlt

'~;{;:result : The obllgatlon to pay such service fee should commence.'

' ﬁ; from the date of commencement of collectlve bargaining efforts

“:*:by the bargalnlng agent whlch is from the date of certlflca—'

"Vfgftlon.- In any event, the ev1dence produced by the Petitioner

"ffsupports a proposed service fee of $77 00 per.year per person

"”f:to be'"reasonable" w;thln the meanlng and purpose of the law.

The major thrust of HFT s posmtlon in the matter is.

that the statute does not permit the assessment of a serv1ce

:[ fee untll a contract is negotlated and executed thus all of
‘jPetltloner s proof as to costs incurred prior to the consumma-
- tion of contract neéotiations are incompetent. In any event, .
*~HFT‘insists that a requestlfor certification of service fee-
. cannot be based upon mere estimated costs, but upon actual
dexpenditure of funds paid pursuant to billings.or other legal

_ obligations therefor. .If no service benefits are received

until a contract is negotiated, in no event can the service




."fee.he.made retroactively effective prior to such contract
:}consummation.':A negotiated contract is the true measure of
:.services performed and the only basis for an obligation to
lpay for such services in the form of a service fee. A certi-
: fied. bargalnlng representatlve must finance itself until it
produces a negotlated contract for its constltuents. The
Petltlon flled by HSTA is therefore premature. It follows

: that any costs of admlnlsterlng grlevances in the absence of

ia contract grlevance clause is llkew1se barred by the statu-
“tory language.
o The servlce fee 1s.chargeable agalnst all persons
’finhthe?bargalnlng-unlt w;thout-dlscrlmlnatlon as to membership
or.non—membershlp in unlons.~ | ” |
' No serv1ce fee can be certlfled in an amount exceed-
1ng $30 OO, the dues of the petltlonlng organlzatlon (BSTa),
51nce any service fee in’ excess thereof would be pald to or-
ganlzatlons that were not certlfled as exclus1ve bargaining
agents (viz. .the H E A. and the N.E.A.), nor have the latter
ﬁtwo organlzatlons flled or jOlned in a petltlon for certifi-
f?;catlon.of serv1ce fees. The costs of "negotlatlng an agree-
;fment_under the statutory language ‘must be limited to the scope
.of negotiations defined in Section.89f9, meaning face-to~face
T.dealings withdthe employer onvterms.and conditlons on employ-
'ment. The Petitioner has not_fulfilled its burden of proof
'in the'matter andfthe-evidence does'not support the service
i fee requested in the Petltlon |
| In view of the confllctlng 1nterpretatlons of the'jl-

statute contended for by the partles, the Board w1ll flrst

render its 1nterpretatlon of the statutory language in its




i'discuSSion.under Conclusionsiof Law, then'follCWed'by its

' factual determinations:under.the_Findings of Fact.

Iv. Conclusions of Law

l.,lLegislative purpose and policy. - Even consider- '

?ing tne laws;of'the few states'that haue_legislated on the
.sunject of union security, Section 89-4 of the Hawaii Public
. Employment Relations Act (ﬁPERA) is unprecedented. In sub-
.  stance, thiS-law provides for;a mandatory check off'from every
llemployee in the bargaining unit of a service fee payable to
"{the exclus1ve representative computed and based upon pro. rata
Ef"costs for its serVices rendered in negotiating and adminis—. -..
fttering ‘an agreement" g The form and language used manifests o
'“o an unmistakable legislative intent and policy to prOVide for
“"a form of agency shop, but With numerous variations. PrelimQ
';"iiinarily, it may be class1fied as a "modified agency shop .
‘nﬁfiicharacterized by the follow1ng Significant variations, Viz..
' éﬁf(l) the issue of union security has been removed as a nego-
:';}’tiable item‘and is legislativelylimposed, (2) the proposed
w;*serVice fee_is3not-equated:to.the union dues structure but to.
.:gthe general'cQSts'of'contract,negotiation and'administration;
t(3) the sernice fee is uniformly imposed against all employees
g.xin the bargaining unit, and not'limited to the non—union.mem—

'f'bers therein, (4) the service fee must be reviewed and deter-

mined by the Board todbe reasonable, and (5) the employer is

.~required to undertake and establish an automatic service fee

check off system at employer's cost. All of these features

distinguish it from a pure agency shop under which the service_
fee -is a negotiable issue but fixed in an amount equal to the

-union dues structure and assessed only against the non-members




in the‘bargaining.unif. Had the Legislature intended to

create a statutory agency shop, it could have easily done so.

H‘Its flnal work product clearly indicates that 1t dld not.

. A review of the leglslatlve labor pains and travail
 in the parturifion of this law is instructive and revealing. -
. Section 4 of the first Bill (S.B, 1696-70) reported out from

" “committee on April 4, 1970 merely provided for authorization

" "and deduction of union dues. On April 14, 1970, twelve scant

‘ftjdays,laterf Senate Draft 1 of this Bill emerged providing for

n a section for which generally read in its present form, minus

'ﬁ:ithe "reasonableness" and the determination thereof by the

o *'Board, but including a provision permitting the parties to

'f;negotiate for a union shop clause in the agreement. Senate
".Standlng Committee Report 745-70 commentlng on this Senate
jiDraft 1l ver51on stated:

. "Your Committee is aware of the major issues.
“essential to collective bargaining and deems that
. a declaration of findings to clarify the follow-
ing is necessary.

(1) Agency shop and union shop. The Commit-
tee feels that since every individual shall have
an opportunity to vote by secret ballot whether -
-and by which.employee organization he desires to
be represented, it is just and reasonable to
permit payroll deductions for service fees to
defray costs incurred by the exclusive represen-

" tative in negotiating and admlnlsterlng an agree-
ment for all employees in an appropriate bargain-
ing unit. All employees -in the unit will accrue

" the benefits of such services and each employee

~,should assume a portion of the costs. The Com-

. mittee further feels that a union shop provision

. .may be a negotiable item. Since any agreement

- reached between a public employer and an exclu-

' sive representative is subject to ratification :
. by the employees concerned, any employee involved
~shall have an opportunity to approve or reject

. . any items included in the agreement. The follow-
" ing parallel may be drawn.to illustrate the thoughts
. of your Committee on service fees and union shop

) ufprov151ons. A consumer who desires particular

< PN




" services, indicates his willingness to obtain

" such services by the payment of money. If he .
has purchased services at a particular cost, it .
'is only fair and equitable to him that other

" consumers obtain the same services at an equal

" cost. An employee indicates his desire to ob-
tain the services of an exclusive representa- .
. tive, not by the payment of money initially, .
‘but by casting a vote. If an employee organi- .-
zation is selected by a majority of the employ- -
ees to_render_servicesfin negotiating and ad-
‘ministering an agreement, then all employees

benefiting thereby should -be assessed an equal -
amount to pay for such services.” : :

;House‘braft 1 of thé same Bill merely added the word("reasoﬁf
:iabie" to describe the sérvicérfees. -House Draft 2 of the Bill.

imodified the language iﬁ'Section 4 to.add‘the-words."deter;
1:‘mined by the,Board to be reasonable" éfter the'WOrd}servicef
fée, provided that the deduction thereof would be againgt-‘ )
'FeVery employee not a memﬁerfof the émpioyee organiéation“

. which the exclusive representative represents", and also

" " threw out the statutory authorization for a negotiated union

; shop. In commenting'on these changes, House Standing Commité

”L7tee_ﬁeport 752-70 stated:

. . "3, Rights of Public Emplovees. Your Com— .
i, mittee believes that in the public service the
/4 right to join an employee organization must be
- accompanied by the right not to join. When the .

.. right to join becomes a duty, freedom of choice -

. becomes merely a catchword. The union shop or

~ . closed shop may or may not be appropriate for

' - various craft and trade portions of private in- .
.. dustry. But given the size of the governmental

' jurisdictions and agencies involved, the diver-

f{ijiﬁ{,fsity of employee skills and the intense compe-

" tition between and among public employee or- .
'ganizations, your Committee feels this arrange-— - .
ment is wholly unsuitable in the public service.

"While an employee may refrain from joining -
an- employee organization, he cannot refuse to be

- represented by the exclusive representative.

' S.B. No. 1696-70, S.D. 1, H.D. 1, permits the
employee organization to assess a reasonable
.service fee on all employees ‘to defray its costs
for negotiating and administering an agreement.

‘_,675 




V.ﬂYour Committee has amended this section to re-
.+ ' quire the Hawaii Public Employment Relations -
- :~.Boaxd to determine and assess reasonable serv-
"ice fees for employees who have not joined an
employee organization."
hf”House Draft 3 of the Bill remained the same. However, the -
‘;ijlnt House—Senate version as reflected by Conference Draft l
- of S.B. l696 -70 restored the language of Section 4 to read as

‘*,%finally adopted in the form and language-now set forth in Sec-

© " tion 89-4.

Since‘the legislative history clearly indicates that
'f;the proposed union shop authorization was aborted in committee,
ﬁi essentially what remained was a mandatory agency shop prov1sion

" as described in the first paragraph of Standing Committee Re-

vj"port 745—70((above—cited), together with certain modifications

fg-therefrom. Whether this service fee may be labeled and charac-

”yterized as a "modified agency shop", “legislative sexvice fee",

'!f‘the "bargaining fee" described by John B. Spielmans (Industrial

;jand Labor Relations Review, July 1957, p. 614), ox some other
. bastardized version of union security, it nevertheless essen-
tially and basically remains a form of agency shop which
- attempts to strike a balance between avoidance of compulsory
" . unionism as against the elimination of a "free rider". Per-
. "haps our Legislature sought to adopt a form of agency shop
ff which would accommodate between those two competing interests
~and may be just that kind of "compromise legislation” pre-
ﬂdicted‘by Charles E. Hopfl in his comment:
_ “No doubt the unions consider section 14 (b)

" the cause of their problems with the agency shop

‘ arrangement. Congress can certainly cxpch the

. unions to seek its repeal. Whether thé union's

- efforts will be successful or will lead to com—

‘promise legislation, only time will tell. 'It is
~this author s opinion that compromise legislation:

-10- -




. .will result. - Legislation which would limit pay-
- “ments, by a nonmember, to the union for services
“rendered as bargaining agent would be just. The
" nonmember -has, and always will, accept the gains
. obtained by the bargalnlng agent for him and he
cannot complaint if he is called upon to bear his
" share of the expense. Auditing procedures could
" be set up to ensure that the expense was properly
. allocated. ("The Agency Shop Question", 49

¢ Cornell Law Quarterly (1964), p. 478-501 at 501)

LfOr perhaps it is an attempt to avoid the judicial proscription

of ‘schermerhorn which found that service fees equal to union

membershlp dues are not devoted entlrely to collective bargain-

bﬁ~1ng costs,<mak1ng the non—member pay nore than his pro rata

"7share of such bargalnlng expenses. (See Retail Clerks v.

f?ﬁ?Schermerhorn (1963) 373 U.S. 746) . Whatever the explanation,’

" reason or motivation behind Section 89-4, there is manifest

:;lf:undisputable intent to‘legislatively guarantee and'grant union

j“fsecurlty to the publlc employees of the State of Hawall in the

;glbaSlC form of an agency shop.__
‘ The ‘agency shop is based on the follow1ng ratlonale-:

"Where, elther by statute or contract it
‘is the ‘'exclusive representative' of all members .
',.in the negotiating unit, the recognized organiza- - =
tion is obligated to represent fairly and without
-hostile discrimination everyone in the unit, ‘
whether he belongs to the organization or not..
The 'free rider' is the man who accepts the fruits .
of collective negotiations but is unwilling to
support the negotiating apparatus. - The agency
shop does not require membership in the organiza-
tion or any commitment to its practlces and objec-
tives. It does, however, require the nonmember to
contribute his share of the cost and expense of 5
" the process from which he benefits." (Wollett and. - .
Chanin, “"The Law and Practice of Teacher Negotia- -
tions", BNA, Inc. (1270), p. 375)

"The rationale behind the agency shop was
obvious. Although the employee could refrain
from any and all union activities, the bargaining
agent was required to represent him without charge
and ‘without hostile discrimination, fairly, im-
. partially, and in good faith.' Achieving and main-
" taining benefits for its members cost money, and

I




the unions felt that if these same benefits were
‘to be enjoyed by nonmembers, the members were being
penalized: The unions considered these nonmembers
to be free-riders and felt they should be forced to
pay for the union's representation.. Although the
nonmembers ‘did not seek to have the union represent
them, and may be personally strongly opposed to the
union, the fact remains that they are benefited by

-the union's activities along with the members. "
(Charles E. Hopfl, “The Agency Shop Question", 49

- Cornell Law Quarterly (1964), p. 479-480)

R "The union representing the employees in

% . that process is obligated to speak, not merely for
... the majority that may have elected it, but for all

<., ¢+ in the unit. It has the right, in the public sec-

;- tor no less than in the private sector, to insist
/. that the resources with which to meet that obliga-
~.tion come from all who share in what the exercise
..-—of that obligation produces. In imposing that
‘requirement through a union security clause, the . .
‘7 union ultimately develops an organization in which =
'. decisions on policy and strategy can be made in a
"~ responsible manner. That is the kind of union we
-~ must have if we are to have stable collective bar-
... gaining ‘in the public sector." (I. J. Gromfine
© . "Union Security Clauses in Public Employment"
"(1970), New York University Conference on Labor,

o p.e 314) ' : :

jB&'its adoption of Section.89—4,'the Hawali Legislatufe must
:gbé“déemed to ha&e-sought and promoted the f§regoing objectives
_waﬂd purposes]of the agency shop arrangément. This law must
:i{thereféré béiipterpreted'agaihét'that cbntext and béckground.

-2, Validity of the law. At this proceeding, the

iibartiés'did'not question or_éttack Ehe legality of these sta—'.
tﬁﬁbfy'proviéidns. If its uhique provisions are to be tested.
.f.or challenged,'this shduld be undertaken in‘a court of law..
- This Boaid must interprét and -apply this law'qn the assumption
B thatAiﬁ is valid. - - ' - |
| _ AsAOf-this'reading, such assumption aépears to be
-‘{warrénted. -ASiae ffoﬁ theiféct-that‘it_is.a legislati§ely
“ mandated,-raﬁhér:than négotiatéd; form.of agengy shop, it

- should not- be invalidated by’Secﬁioh 8(a)(3) of the National

- -




.;Labor Relations Act under the General Motors rationale

‘h'_(National-Labor Relations Board v. General Motors Corp. (1963)

373 U.S. 734). Since Hawaii does not'have a "right-to-work"

i'law, this‘statutory-validation'of‘the "agency shop" in Hawaii

- should not run afoul of Sectlon 14 (b) of the Natlonal Labor

Relations Act under the Schermerhorn rullng (supra) Even in

'.'f:states which make no statutory prov1s1on for agency shop, the

i,agency shop has ‘been upheld as a proper 1ssue for bargalnlng

1n New Hampshlre (Tremblay v, Berlln Pollce Union (1968) 68 o

" LRRM 2070) and has been validated agalnst all attacks in

‘Michigan admlnlstratlve and judicial tribunals. (Oakland

' County Sheriff's Dept. v. AFSCME (1968) GERR No. 227, January.7

1115, 1968, F-1; Warren v. International Association of Fire

" Fighters (1968) 68 LRRM 2977; Clampitt v. Board of Education

T;f(l968) 68 LRRM 2996; Smigel v. Southgate Community School

" District (1968) 70 LRRM 2042; Nagy v. City of Detroit (1969)

- 71 LRRM 2362; City of Grand Rapids v. Local 1061 (1969) 72

. [% . LRRM 2257; Warczak v. Board of Education (1970) 73 LRRM 2237-’"

VSouthqate Communlty School District and Llnda Morrlson (1970)

T GERR No. 341, March 23, 1970 B~ 9). However, these Mlchlgan‘

**  precedents have had clouds of doubt cast over them by the

" second Smlgel decision (Smlgel V. Southqate Communltv School

. ‘District (1970) 24 Mlch App. 179, 74. LRRM 3080), which is now

?¥;on appeal to the-Mlchlgan Supreme Court.

| Three other states,,Massachusetts, Wlscons1n and
-Vermont have jOlned Hawaii 1n leglslatlvely author1z1ng
'fagency shop authorlty but none of these laws appear to have

. been tested in court. The questlon is still open. A more

-Q(optlmlstlc predlctlon of the valldlty of Hawaii's union Secu-

- rity law 1s expressed by John A. Thompson:

~13-
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"What is the 51gn1f1cance of the rullngs on
" the legality of agency shop for teachers in Hawaii? - -
Court cases and public employee relations boards
tend to follow one of two tracks in their decision -
on this issue. In states where public employee
bargaining statutes have been enacted, the union
security rule seems predominant and the agency
‘shop upheld. In other jurisdictions, the question
turns on an exercise of personal freedom and po-
lice power. 1In those states, the right to dis- ‘
charge an employee for failure to support an agency
contribution has not been sustained. Since the
Hawaii Collective Bargaining Act is specific on the
issue, it would seem that the courts would give the
greater weight to arguments supporting union secu-
rity, in absence of any obvious attack on constitu-
tional guarantees. Thus it appears that agency
shop is legal and employees must pay the service
fee, regardless of their own personal attitudes.”
. ("Teachers and the Agency Shop Agreement",
. EDUCATIONAL PERSPECTIVES, Journal of the College
- +of Pducat10n/Un1vers1ty of Hawall, Vol. 10, No.
.. 3, October 1971) : :

Section 89-4 on 1ts face poses ‘troublesome technlcal

";,}and legal compllcatlons to come. and 1mposes burdensome adminis-

;?“trat1Ve problems upon the Board c(as well as upon the bargalnlng;

*ijfrepresentatlve), but thlS Board does not questlon the W1sdom

"f;}nor valldlty of thlS prov1s1on Desplte the obv1ous 1mperfec-

fbtlons and amblgultles of this’ law, thls Board's functlon and

'“”f'responslblllty is to 1nterpret and admlnlster the same to the

"f}best of its ab;llty.-‘"Ours 1s.not to_questlon ‘but to serve".

3.‘d"Service Fee". ThlS term is separately deflned
’1n.Sectlon 89~ 2(16) as "an assessment of all employees in an
btapproprlate bargalnlng unit to defray the cost for services
'_frendered by the exclusive representative in negotiations and -
" contract administration”. The most unique feature about this
'definition of "service fee" is that it is assessable against

- all employees within the bargaining unit, member and non-member

alike. This is a clear departure from the traditional defini-

tion of "service fee" which is made assessable against non-

members only:
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"Under the agency shop arrangement, a fixed
- amount, usually the equivalent of union dues which
is agreed upon in negotiation between union and
employer, paid by nonmembers of a union as a charge.
' to defray the union's expenses in rendering serv-
" jces to nonmembership in the collective bargaining
relationship." (Roberts' Dictionary of Industrial
‘Relations (1966) p. 496) ,

- Has oﬁr Legislature'created a new form of service fee concept?
" Is the elimination of the inequitable “"free-rider" situation
:'4ho ibnger its prime'purpdse when it lumped member and non-—

.mémber alike?. Does this law tend to discourage membership in
Jf;a union? Thé only answerable quésﬁion is that ﬁhis legisla-

'tively mandated sexvice fee will be applied - uniformly to all

4:members of the bqrgéiningunit,,but who are permittéd under_

'fTrSeétion 89—4(b5-and‘(c) td.make‘voluntary check off of member-

7 ghip ‘dues, fees, insurance premiums and other benefit payments.

":[On>an gpparent legislative assumption that the union dues
'sﬁxugtﬁ:e Wili,alwayé 5e‘higher’than‘the amount of the service
fffgé;;no dogble paymént4Was obviously intended to be imposed.
kS fThe'Pefitioher argues ﬁhat Section 89-4 can be .inter-
'ﬁfetéd to permit é service feé in an amount equal to the union
. dues structure. ;This éontention must be rejected. By its -~
Fﬂ deliberate choice and use 6f‘the.words'“costs for services
f@farendéred in negotiating and administering an agreement"
’:i’;throughout its legislaﬁive deli£erationé,‘the Board'cannot
"5ﬁéfihd that amount of service fee can be equated to the amoﬁnt.
”55Tof dues uniformly assessea against members of the union. To
;ﬂ.thé édntrafy, the law deliberately and expressly removed or
'j omittedAreference to the‘unioh:dues structure as a measure or
. criteria for;fhe determinatiqn of the service fee. The sefvice

~ fee was to be determined on separate and distinct criteria
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" measured by costs of "nggotiating and administering an agree-
‘.ment"Aso that-ﬁhe latter costs would seek and determine its
own level independently of and uninfluenced by the then pre-
.1vailing-dues structure (aside from the dues-related ceiling
imposed by the Board in its Rules and Regulations). The proof.
 of amount and reasonableness.of the service fee in this case
. must therefore be focused and determined solely by the statu;‘
:£ory;criterié irrespective of what the Petitibner's dues strué—
ﬁture~may be. The proportionate share of éollective.bargaining
f:services may ﬁurn ogt'higher than the union dues. This Boérd
 d§es Qot presume that the union dues structure includes all
‘fproper cdsts ofﬁéblléctive bargaining undefvour.law,'particu—.
'iarly'when thevexclusive representative has been gertified for.
"fythe first time and the dues were established in a prioﬁ year
t'when.there was no.bargaining experience or actiﬁity under our
'fiiéw. ‘Thus; evidence‘of.thé union dues structure is deemed
“;?;wholly‘irrelefant;‘“-- |

4. ‘Statutory Criteria. What kind of "services ren-

'fdéred in negotiating and administering an agreementd are allow-
7?able'in detérmining a reasonable service fee? By this language,
.igiﬂtheALegiSlature appears to be saying that the service feé shoula
f%;?efléct a fairand equitable_share'of‘the union's bargaining ef-

"ji?forts on his behalf along the lines suggested in the Nagy and

- Schermerhorn decisions.

: "T+ could be that thorough consideration
might be given to the specific amount of con-
tribution reguired under the agency shop provi-

. sions so that a non-union menber would be making

" "his fair contribution, only to the actual cost

‘0of the bargaining and the contract administration
and not to the additional costs of other union
‘expenses or activities which bear no relation

. to the services rendered and in which he plays

*. no part or has no voice." (emphasis added)
(Nagy v. City of Detroit, supra)
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“"If the union's total budget is divided
between collective bargaining and institutional
- expenses and if nonmember payments, equal to -
those of a member, go entirely for collective
bargaining costs, the nonmember will pay more
" of these expenses than his pro rata-share. The
" member will pay less and to that extent a por-
" -tion of his fees and dues is available to pay
.. institutional expenses. The union's budget is
" balanced. Bv paving a larger share of the col-
i lective bargaining costs the nonmember subsidizes
;- the union's institutional activities." (emphasis
. added) “(Retail Clerks v. Schermerhorn, .supra)

%ffﬁisﬁ"fair'share" rationale should focus upon the benefit .
ffeqéived_by the non-member as suggested by the Hopfl commen-
‘tary: - '

“If contrlbutlons from the nonmembers are
.requlred however, the payment should be only
. - for those functions which benefit the nonmember.
~Unions use fees and dues for a variety of pur-
. . poses. ‘Since the nonmember only gets the serv-
. ices of a bargaining agent he should not be
' forced to pay for union institutional expenses,
v . such as promoting legislation or favorable
© .. political candidates, financing litigation or
. low cost housing, and providing scholarships
.and charity to needy members. Since the non-
member is.only paying for the collective bar-
gaining function, he should naturally only pay
MR a portion of the fees and dues of the member. .
... Just as multi-level businesses must break down -
;" their various cost factors and allocate them - -
. to numerous divisions and subsidiaries, so must:
unions break down their costs so that members
~and nonmembers can pay their fair shares. Al- .
though the accountlng involved might be a little:
- burdensome, it is not an impossible task."
' . (emphasis added) ("The Agency Shop Question®,
: 49 Cornell Law Quarterly. (1964) p. 480)

A "model agency shop statute" proposed'by Jay W.
" Waks in his éommept'"Impadt oL the Agency Shop on Labor Rela—
- tions in'the'PubliC‘Séctor" in the same vein provmdes that
'"the agency service fee shall be a sum proportlonately com~
‘mensurate with the costs ofvcollectlve bargaining and‘contracﬁ

_ administration". (55 Cornell Law Review (1970) p. 578).
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The Massachusetts law;(see GERR No. 300, June 9,
1969, .B~1) authorizes the negotiation of an agency service
fee "proportionately commensurate mith the cost of collective
~ bargaining and contract administration". (Note: Under this
Tlaw the Boston‘Teachers_Union negotiated an annual service
‘fee of $87.44 as compared'to the annual union dues of $96.60
(see GERR No. 384, January 1, 1971, B-17).

By use of almost identical language, our Legislature'
~'ap§arently sought to equate the service fee to benefits de-
(':rived and received from the collective bargaining.representa-
vw.tion efforts and serVices of the excluSive agent. Since the

'iserVice fee as so determined is equally assessable against the

" union member as well as the non—union member in the bargaining

*f”unit, it would appear almost conclusive that our Legislature,

S by the deliberate choice of this criteria, intended to exclude

ﬁ_from the computation‘of such service fee, the costs attribntable
'i to.the internal, institutional activities of the union which are
_f.of little or no benefit to the non—member or not made a&ailable
. to‘him. There is an attempt, however inartistic ana clumsy,
'jfto distinguish.between "benefits from collective bargaining
services" as aéainst "union:membership benefits", and to ex-
Jf‘clude the latter. This segregation of hunion nmembership bene-
fits" is what the statutory term‘of "reasonableness" also seeks~
~to achieve. ‘These union membership benefits are usually deemed
s to refer to contributions to a political_party, candidate or
.F'incumbent initiation fees, SpeClal assessments, membership
drive costs,'retirement and other fringe benefit costs, ‘costs
f?‘of_educational, soc1al,-recreational and fraternal benefits

© ' and activities, financial, medical and legal assistance and




service. It is concedeo that costs of 'such membership bene-

i‘fits and actiVities, in a large sense and broad perspective,

*Tcontrioute to: the growth and strength of the union as an orx-,
'ff%ganization to renoer it a more effective bargaining represent—
.fltative. This, too, the Legislature must have known, but it hasa
fononetheless réquired that an allocative line be drawn This

' pBoard must attempt to draw that line.- '
' In the final. analys1s, this almost impossible task
..of allocation can be best aoproached and undertaken by a proc—
ess. of excluSion of so—called “union membership benefit" costs
- from the total costs of operations as the statutory. languageu.
{'seems to suggest The approach suggested by the AFT of llmlt;.
”:ing allowable costs to direct—contact negotiations and bargain—
'JZing must therefore be refused . We View the words "negotiating
and administering an adreement"'as a term of art which generally .
ulencompasses the entire collective bargaining and representation
tactivities of the representative with.the.employer,,including
'all preliminary.planning, preparation, training, budgeting and -
"organizational efforts and "tooling up" process related to a |
negotiating contract and administering the same after its con-
‘summation. It virtually amounts to a residuum of the union's
f'total activities after the’?union membexrship benefits" have
. been isolated and removed. This is the "fair share" of the
.i;fcollective bargaining costs to be;reflected in the service
,;,fee.‘~' |
| o Otherwise,.a_narrow ruleiofiinterpretation may - in all
kh:’ likelihood'lead-to.theifrustration and nullifiCation oftthis
o union_security provision._‘A narrow rule yielding a dispa-

_lrately lower service fee will not only give “"free rides" to the




non—member but ‘might result in Slgnlflcant er081on of union -
membership. ‘Thls,Board, in 1ts administering of thls law,

f;declines to interpret and apply it in a manner that will dis-

. .. criminate against and cause discouraging of membership in the

3‘union; rehdering the law vulnerable to invalidation. Given

'R‘the ch01ce of two 1nterpretatlons of the law, one whlch mlght
' T

u;f nulllfy and 1nvalldate the same, we have no choice but to fol—'

'flow a constructlon whlch would effectuate and make it v1able-

'nlfaccordlng to its statutory intendment. (SOvAm Jur-372—375,

lfT:Statutes, Sec. 386; Godbold v. Manlboq, 36 Haw., 206 at‘217)

The Board deems it obllgatory to adopt a statutory

v'-constructlon whlch w1ll effectuate the prlnclple of the agency.
':shop,_whlch not only seeks to ellmlnate the "free rider", but

ﬁj;to rendex;the exclu51ve fepreeentatlve flnanc;ally stable andl

xifsecure to proéerly carry out itS'representation.resﬁonsibili—;

L ties. .

"Whether it be in the context of a union
~that is free to strike, or of one where resort
.~ is had to arbitration, fact finding or any other
" - device to avoid work stoppages, an indispensible
element in making collective bargaining produce
'peaceful settlements that both sides can live ,
with is the capacity of the union to exercise its
‘responsibilities with a meaningful sense of secu- |
rity. It must have the security and policy making
stability that flow from the fact that policy and
~ strategy decisions affecting all employees in the
. bargaining unit have been sanctioned by a union
membership that is as close as possible to being
coextensive with the bargaining unit. It must
"also have the financial stability that flows from
. the fact that the costs entailed in exercising
its responsibilities, as the bargaining represen-
tative for all emplovees in the bargaining unit,
are being shared by all emplovees in that unit.
(emphasis added) (I. J. Gromfine, "Union Secu-
rity Clauses in Public Employment", New York
University 22nd Annual Conference on Labor,
Matthew Bender 1970, 287-288)




"It is to the benefit of all’ employees
whose bargaining agents are unions that their
agents arxe flnanc1allyfsound A union with
uncertain or inadeguate financing would be a
weak and timid rxepresentative and would be
unavle to carry out its function of represent-
ing the employees in an eguitable manner. Know- -
ing that it is supported by all, members and non-
menbers, the union can maintain a responsible
attitude throughout its dealing with the manage-—
ment; an attitude so important to the further
. development of the national economy." (emphasis
.. added) | (Charles E. Hopfl *“The Agency Shop Ques-
“. tion", 49 Cornell Law Quarterly, 501)

R (See also Nagy v. City of Detroit (l969)
%f47l LRRM 2362, at 2364) _

' While this Board assumes'a responsibility in the .

'f:process of rev1ew1ng'"reasonableness" of the service fee to.

4Q?iprevent any flnanclal w1ndfall ox "self—perpetuatlon and en-

'j*;jftrenchment" (see Board of School Dlrectors V. WlsconSln

'f?fEmblovment Relatlons Comm1ss1on (1969) 168 N.W. 2d 92 at

'““if'97 98) by the certlfled representatlve, 1t ‘is also conv1nced

'ff?uthat the Leglslature 1n_adopt1ng;th1s far reachlng agency shop

' ?concept sought to promote and assure effective and responsiblel

'f_¢;collect1ve bargalnlng efforts by the chosen representatlve on

ﬂf_behalf of the publlc employees affected This statutory in-

" tent 'and purpose cannot be achieved by a narrow 1nterpreeatlon
of "service .fee".

5. Political Activities. Section 89- lO of the PERA

requires that "all cost items shall be subject to approprla-
tions by the appropriate legislative bodies". Thus, political
' activity'directea_towafd such legislatiﬁe bodies to secure
ultimate realization of the fruits of its bargaining must
definitely be considered part of the progress of cohtract

negotiations under our law. Thus, the usual sanctions against
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. inclusion of political.activity costs in service fee negotia-

ted in the pr1Vate sector as enunc1ated by the Street and

Allen cases (Internatlonal Assoc1atlon of Machinists v. Street

(l96l) 367 U.S. 740 Brotherhooa of Railway Clerks v. Allen

(1963) 373.U.S. 113) should have no s1gn1f1cant impact in the

. “*fgfpubllc sector (see Jay W. Waks--"Impact of the Agency Shop on

Jbabor Relatlons in the Public Sector", 55 Cornell Law Review
574 at 583) . lheipublic sector union is much more politically -
ﬁ}orlented in makeup ‘and act1v1ty than the prlvate sector union d
iand our Leglslature has so recognlzed ' Thus, the problem

agaln 1mposes the dlfflculty and burdens of proper allocatlon,
rand it w1ll become 1ncumbent upon the unlonrto characterize
'and dlstlngulsh 1ts leg1slat1Ve efforts toward securlng con-
tract %ratlflcatlon as agalnst ordlnary political expendltures
of contrlbutlng to polltlcal partles, candldates or of general
Apolltlcal act1v1ty.;_‘ - |

6. "Reasonableness _The test of "reasonableness".

"lmnosed by the. Leglslature upon the determlnatlons of this

l Board in rev1ew1ng a proposed service fee has broad meanlng

" and appllcatlon Prlmarlly, 1t is a requlrement that the' n

':employee s contrlbutlon or share of the costs of collectlve.ff
bargalnlng»serv1ces be falr and equlcable It means that |
che fee must be reasonably related to the costs of contract

| negotlatlon and admlnlstratlon, and thus requires that the
Aact1v1t1es and expendltures of the unlon~wh1ch do not bene-
fit the non—member must be excluded lt~means that the overall
fee must be reasonable 1n amount to assure that the union

will not become improperly enriched or that the non—member"




- " pays more than his pro rata share of the union's representa-
tion services.

“The public employee needs protection from
the obligation to pay an unreasonable agency serv-
ice fee. Union fees and dues reflect a varlety of
expenditures, many of which are unrelated to the
services an objecting employee receives from the

"public employee union as bargaining agent. A
- troublesome problem in public employment concerns
. the propriety of using compulsory payments repre-
- senting an agency service fee for purposes not
" germane to collective bargaining. Section 2(1)
" and its first proviso reguire only the payment
of an employee's pro rata share of the costs of
‘bargaining and administering the contract. Cer-
‘tainly, internal union provision for other ex-~
penditures, such as scholarship and emergency
relief funds, remains the obligation of only the
- member." (Jay W. Waks, supra, 55 Cornell Law
_Review at 582) _

 }i;On the other hand, the test of reasonableness.is élso.designed
L?Jﬁébpfofect the Petitioner toward the final determination of a

f:serviée'fee-thét will not pérmit "free rides" nor undermine
.*fthe finaﬁcial:stability of the union to hinder its proper
Qﬂ'performance, The Boaid.has conduéted its review and deter—
%:'minatibn of the service fee as against this-test of "reason-
'f;;abléness" as so explained and defined above;

7. Effective Date; Retroactivity. The Contesting

_:Unioﬁfurges that liability for payment.of the service fee
'.'under this iaw cannot be imposed or commenced until the col-
lectiVe bargéining agreement has been executed, ratified and
H'~consummated, thus the service fee cannbt be assessed retro-
'l_actively to a certification date, petitioning date or any
';other datevprior to the consummation of the contract. This
Board does not so read the law. It is true that thé process
. of seivice fee deduction or check off déeé not commence until

the employer receives a written statement specifying a service

.
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' fee which has been certified- by the Board as to reasonable—
ness. However, this law speaks of fees which are "necessary

:Hto defray the costs for its services rendered in negotiating

- and administering an agreement" "Po defray" means to pay oY
;5make provision for payment, and the payment is for "serVices

' ?frendered" Under these words, obligation for payment of thev
.serVice fee arises at least . from the date of commencement of

'1“such services by the exclusive representative., In factnthei'
‘filaw might permlt an'earlier cate since it,proVides that:the_

tl“deductlon shall "exteno to any employee organization chosen

.dqas the exclusive representative .in other words, right from

lff:the date of certiflcation._ The Board can find no language in
;5;this statute which defers the imp051tlon of a service. fee untll'
'f{f;the contract. is an executed and accomplished fact nor any lan-
'~iguage from which it can ‘be 1nferred that the excluSive repre—'
””lf;sentatlve must bankroll the entire process of contract nego—
‘;ﬁ“tiations through its own resources until it produces a.con—
tract Such a result would clearly defeat the "no free ride"
zf;objectlve of the agency shop as provided in this law and would
destroy the concept of financial stability and responslbllity
of the representative implicit therein. The law does not.speak'
in terms'of "finished goods produced" but merely in terms of
’.“services rendered". It may.be'that in other sectors and
jurisdictions a service fee is not payable until a contract
is in effect, but we have here in this case a new statute of
' unprecedented import gearing the service fee to "services ren-
dered", irrespective'of the fruitfulness or fruitlessness of
those services performed.' Therefore, this %oard must confine

. itself to the interpretation and application of this statute.
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Even in the absence of a statute, the principle of "retro-

"activity" is not unknown in the public sector.

: "The employees in the bargaining unit having
enjoyed the fruits of the harvest should be re-
quired to share the costs of the cultivation which
. . brought the contract to fruition. (emphasis added)
. (In the Matter of . .Swartz Creek Community Schools,
Etc. (1971) GERR No. 414, August 16, 1971, E-1 to
E-2) _ _ .

If the. exclusive representative is required by law to repre- -
.:;senﬁ, negotiateland bargain for- all constituents in the unit,.
':ia correéponding obligation to pay should arise at the com-
"}imencement of performance of-sﬁch services, and we so hold.
Tquf course, the statute cléarly provides that the deduction
“i shall terminate when the union ceases to sefve as the exclu-

;- .sive representative.’

8. Actual or Estimated Costs.  Holding as we do

. that our law provides for the imposition-of a service fee, the

wliiability for which relates back to the date when services com-

- H

ff mencéd, an immediate problem arises in the case of all bargain-

ing representatives petitioning for certification of service

" fee for the first time, because each will have no prior record

of costs actually expended for collective bargaining services.

. In commenting on the effect of the second Smigel decision by
.. ‘the Michigan Court of Appeals,?Attorney Erwin B. Ellmann
75pointed out. this exact pfoblemnwhen he commented "you don't

' 'know what the cost of negotiating and administering a contract

ﬁf}willibe while.vou are bargaining". (GERR No. 363, August 24,
‘€f1970? B¥4), .With‘no actuél or historial costs of bargaining
"ﬁ;available“for.prbOf,.this law ﬁust Ve interpreted and applied

‘ 53¥5y‘£his Boaré“in theAcase‘of all first time applicants to

-necessarily mean consideration of estimated costs as a basis
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et -

of determining the reasonable‘service fee. Actual costs will
T : 1 ‘not be available until each representative has acquired a his-
é' o f_; qutory and experience of actual collective hargaining. In re-

' | 'i!viewing all first time petitions under Section 89-4, this
jfyBoard's‘review therefore must he'confined to determining

o “ . e . ! . . . !
s o, e whether  estimated costs of the services are reasonable or not,

iiand;permitting‘proof of all'expenditures subsequent to certi-
f;fication as a ‘basis of testing the reasonableness of those
.TprOJected or - estimated costs.,

| To effectuate the statutory purposes of this law,
this Board Will certify all first time-petitions filed under
'Section 89-4 for an interim period of one year commencing fromi
the effective date of such serVice fee. Thereafter, the serv-
fice fee may be reviewed by the Board upon application of ‘any
affected employee or of the excluSive representative, oxr’ upon

,fsuch other terms as the Board shall prescribe.

é, Exclusive Representative. Throughout this.hear—
:l;ing,:the COntesting Union made<a continuing challenge to any
e :"}f;.iﬂtparticipation by organizations affiliated with the.collective
i,'_u j'éhff.bargaining representative in sharing or receiving any part:of‘
. " the service fee; It contends that_only HSTA was'certified as
-:' .l. B the'e#clusive'representative and thatvoniy.the'HSTA petitioned
B for certification of this fee, thus no service fee or portion
" of service fee can properiy be paid_to any othergaffiiiated
organization.(i.e;,'theﬂH.E;A}.and N.E;A.);‘ The'Certification
of.Exclusive'Bargaining:Representatiye.(HSTA Exhibit No. 1) on
" its face indicates that "'the HAWAIT STATE TEACHERS ASSOCIATION
~ (HSTA-H.E.A.-N. E.A. ) has been certified as the exclusive baxr-—

gaining representative for the teacher bargaining unit described
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“‘in‘said certification;‘-We‘find nothing in the'PERA; particu-

f:larly in Section 89- 2(4) on'"certlflcatlon which limits ox

. forbids any organlzatlon S0 certlfled from affiliating ox

'*undertaklng othex organlzatlonal arrangements for the per-.

.. formance and rendition of serv1ces to the bargalnlng unlt as,

'f'for or on behalf of the certified bargaining representatlve.

These "natlonal local" ox . "parent—subsldlary" organlzatlonal

arrangements are commonplace phenomena in the union industry,

'5¥both public and private sectors. ‘No case in point has been

.. discovered ox clted to support Contesting Union's point. This

'ffBoard will not rule that these afflllated entities cannot ren—

“fﬁfder collectlvepbargalnlng ‘and representatlon services to the

'publlc employees under this law nor to receive, reasonable com~

*L;pensatlon in return therefor.f;_

As the determlnatlon of serv1ce fee undex our law 1sf

'zi-to be undertaken w1thout reference to the unlon dues structure

J"::or organlzatlon of the exclu51ve representatlve, the technlcal.

'_4nuances of the structurlzatlon of the bargalnlng representatlve

ﬂ;becomes even less significant, since the prlmary focus of thls

'?QfBoard must be upon the kind of_serv1ces rendered and benefits

,ireceiVed and the cost or value thereof. Since the employee

fiunder our law is emancipated from. any burden or obligation to

'{fcontribute any’ prescribed dues to.the N.E. A. and H.E.A., the

" troubled discussion of the proprlety or legality of such pay-

‘1 ments such as made by the Trial Examiner in Southgate Community

school District and Linda Morrison (supra) and as found in

Wollett and Chanin--"The Law and Practice of Teacher Negotia-
tions", p..3:80, become moot and wholly inapplicable to our

case. .
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The Board Will ‘assume that the Petitioner will

" function and. render representation and bargaining services
'to the bargaining unit as a multi-levelled organization as
fgécertified, notwithstanding their separate corporate identi-

'7f'ties The only germane inquiry here is what are the kinds of

services: and facilities to be rendered by each and what is the

:cost'or value ofveach,.respectively. The By-Laws of the HSTA
. and H.E.A; provide that each may or will -contract with the
i"other for the provision of accounting, record;keeping, print-
'_ ing and other similar services; The Contesting Union hash
’,.tpointed out that there is no binding commitment on the part of
che affiliates to provide for any-services nor of the HSTA to
'1gpay_for them. HSTA argues that it cannot enter a binding con-
'h?tract to pay for such services until the Board has certified

‘' the seérvice fee as reasonable. We disagree.

The Board has encountered difficulty in determining

N

'ff;the reasonableness of the proposed services to be supplied by
others in the absence of specific ?rovision,for»snch services.
}tht is the Petitioner's burden to come up with a proposed fee
" and the justification therefor. The Board merely reviews and
- cexrtifies the same. It is thus incumbent upon the Petitionerx
to first produce a service eontract arrangement for these pro-
tfposed services and the estimated cost or value thereof which
. it deems reasonable, even though it may be expressly made
;ﬁ:"subject.to or conditioned upon the certification of reason-

' ableness by HPERB". The Petitioner should therefore perform

and carry out Section 5(d) of its By-Laws which requires it to

‘contract with H.E.A. for the enumerated services setting forth

the -estimated cost or value therefor. The Board will likewise
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'5v,reqpire a'serﬁice'contract from N.E.A.(enﬁmerating thejpro—
Hu;?posed'services_to"be rendered'or grants to be_made‘and the”
-{festimated or sbecific‘cost or vaiue thereof. . The Board's .
":-order of certlflcatlon w1ll require that .the service fee de-
fffductlon shall not become effectlve until these two executed

."1: contracts are. flled with the Board as part of this proceedlng.'

é
10. Serv1ce.Fee in Excess of Dues. In like vein,

‘‘Contesting Union argues that'any‘serVicetfee certified.by the
';fBoard cannot exceed £he sum of‘$30.00 which is the HSTA dues, .
f{nas required by the Board's Rules. “Rule 6.04(b)4in.question

,hffprovides that the service fee‘"shall not'be-more than the

amount of the membershlp dues pald by menbers in the bargaln—

3;i1ng unit". Only by the application of this rule does the
- subject of dues come into play. There was an abundance of

©. testimony in this case that HSTA members are subject to a

!

‘F{“unified dues structure of $77.00 per member, not $30.00. It
- was made‘clear that a person cannot be a member of HSTA alone

‘but is required to become a member of H.E.A. and N.E.A.

the same time for a single dues payment of $77.00. The attempt

‘£0 so limit the proposed service to the sum of $30.00 must

. therefor fail.

V. Findings of Fact

Upohgreview of the Petition for Certification of-

Reasonable Service Fee, exhibits, seven volumes of transcripts

of testimony, stipulated facts and upon consideration of argu-

ments ‘0f the parties, both oral and written, +his Board makes

~the following findings of fact:

1. Petitioner's Basic Case. The Hawaii State
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.iTeachers Association haa been certified.as'the exclueive bar-
“f'gaining representative for the subject bargaining unit as an
organization affiliated with the Hawaii Education Association.
- and -National Educational Association, and so designated on
this Board's Certification dated May 21, 1971.

| " The By—Laws of,the H.E.A. indicateithat it will
affiliate}with the N.E.A. and be represented at the N.E.A, !
'}fConvention.‘ Under such affiliation, N.E.A. provides assist-
‘hance and services to its state affiliates (HSTA being consid-

" ered as part of the State affiliate). Effective January 1,

' {'1971, the H.E.A. reorganized by creating three separate cor-

7;ﬂporate entities (the HSTA and two other units for education

";jlofficers and University'of Hawaii faculty) to perform the front

”rffline collective bargaining and representation services. 'H.E.A,

'?;ffretained its corporate organization together With its real

?E:property, building,and other assets, to provide the housing

'7T~fand other centralized clerical and technical services for the

5:three bargaining unit entities, that is, to be -the administra—
rtive service organization for the three affiliates. The By~
.'iLaws of HSTA require that it shall contract with H.E.A. for
accounting, record-keeping, printing and other services. The
tiHSTA organization is further sdbdivided into twelve local
chapters distributed throughout the state. '

Since its incorporation, HSTA was primarily engaged

--fin organizational efforts and election campaigning to win cer-

~fftification rights over the teacher bargaining unit Since May

f¥“21 1971, it has engaged in negotiations with the Departmcnt

Tf“of_Education“forfits first collective bargaining agreement and

,
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. has also engaged in preparing and training its staff, per-
"'sonnel and building representatives in the responsibilities,

. functions and duties under the anticipated contract with the

-~ Department of Education.

HSTA's Petition requests certification of a pro—

'fffposed annual service fee of $77.00 per person, which coin-

i cides in amount to the unified dues paid by each member of
~ the HSTA affiliation. Petitioner's Exhibit No. 6--"Estimated
1:Income and Value of Services" actually shows a total estimated

\Valué or cost of services in the sum of $851,386,00, which if

'-f”;divided by 9,227'(the estimated teacher head count),; indicates

"' a pro.rata share of such services to be $92.00 per person per

“5[year._ A breakdown of the estimated value of services to be

'~£}Hreceived from each affiliaté as shown in Column B of Exhibit

?;:Nbg.6?is rePeruced as fbllows=;

. HSTAS . $403,664.00

?g: Loca1:chapters :’  18,454.00 .
'35H.E.A;;. . 4"ili19o,229;oo'
o omE.a) . 0 _-230,039.00

- rotal  $851,386.00

-';ff'YourfBoafd:hasvreviewed the separate exhibits set-

ftihg1forth_the”detailed‘items, description and estimated value

jniof.the.serviées to be rendered from each source, has reviewed

: ;ﬂ{the testimony and particularly the cross-examination, and has

f;gmade'certain modifications and adjustments to these exhibits
};?to meet the test of "reasonableness'" and the statufory objec-

{? tives of this iaw, as discussed in the following paragraphs.

2. fBargaining Unit Head Count. HSTA Exhibit No. 5

-1sets5forth an estimated head count of teachers from whom the

)




‘42 serv1ce fee deductlon would‘be'made at the flgure of 9 227
EThe testlmony of the Deputy Dlrector of Educatlon 1nd1cates
that from 35 to 50 persons, who were exclusions from the bar- -

.gaining unit,:were not‘considered in reaching the figure of
lu:9,227{ This Board will use the estimated head count figure_
;iof 9,177 to reflect the-excluded categories from the bargain-t
':ing unit, | | »

3. Estimated Cost of HSTA Sexvices. $403 664. OO

f'the estimated cost of services rendered by HSTA was derlved

fi'from HSTA Exhlblt No. 7. This exhibit shows expenditures of

$236,832.00 for the six months period ending November 30, 1971,
::whichlpurportedly'excluded expenses incurred prior to certifi-
-:cation as well as expenditures not related to contract nego-.
tiation and administration. This six months figure was adjusted
*iand analyzed to reach an estlmated annual expense budget of

$500,664.00, from whn.ch $97,000.00 of N.E.A. services and grants
‘z;spent‘through»HSTA was deducted to yield $403‘664.00 ‘

The Office Manager of HSTA brought all vouchers for

? 5-the SlX months perlod covered by Exhibit No. 7 and testlfled

in explanation of, and was vigorously cross-examined on, the
nature and.purpose of expenditures included in the six-month

.financial report, Your Special Hearings Officer, with leave

‘the parties, .conducted an informal audit personally reviewing

-the vouchers covering this same six-month period. On the

_E whole very little, if any, expenditures reported on Exhibit
'No.'7 accrued prior'to certification date. However, your
7ﬂcarrngs -Officexr has made some exclus;ons and doducLlons on
- the basls that certain items were essentially non-related to

collective bargaining. These deductions totalled $9,987.35,
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.;.a‘representative sample, together with an abbreviated explana-
“tion in parenthetical phrases, are listed below:

$4,890.00 - Summer pay (reimbursements to
- . teachers for lost pay time,
probably for election work)

'$ 695.61 - Cardinal Mailing Service (not
: explained - probably mailing -
material to membership only)

'$ 544.97 - pPolitical Action Committee
R " (not proven to be legislative
ratification efforts)

$.”425;50'— Corporate Review Committee
‘ - (analysis of present organi-
zational structure)

S ;900;00'— HSA, FTA (professional educa-;'
L tion and training)

-$~510d;00«- Teacher training (not a col-
: lective bargaining benefit)

N

: 85.27.-ALate Tax Penalty (deemed an
e '"institutional" item) ‘

$ ' 38.00 ;'Gerhard Rothstein (election |
L ‘ “-Areport) ‘

W.It 1sAconceded that some of the foregolng deductions, 1f
fmore properly 1dent1fled and explained, might be converted
}to‘allowable items.. Thelitems concerning hotel, travel and
jfood exXpenses for'"Yoshllchl Tanaka " totalllng $3,844.00 was
hﬁat first deemed dlsallowable._ These are expenses incurred by
lﬁthe menmber of the negotiating team from the outside island
.ﬂﬁillncurred~ln the course of_negotlatlons. Since this party was
;-ﬁﬁ?specifically selected as an outside island representative and
‘“7j;there’are numerous non-union members in“the bargaining unit
fﬁ;;from the outside island whose interests he would'represent,

:Vii_these expenditures were ultimately allowed.




Theluouchers up to ﬁavémser do,hl97l.did not yet

- reflect the cost of,legal services; additional time, print-
i-lng; preparation.of'proposals and exhibits, etc. necessitated.-'
.by the mediation and fact-finding sessions resulting from the

_ negotiation "impasse". In fact, the "annualization" procedure
fused by Petitioner to estlmate its one-year budget does not |
.ﬁappear to have ant1c1pated or made provision for the probable

,extraordlnary costs of contlnued 1moasse negotlatlons, includ-

'flilng further possible 1mpasse settlement expenses, probable'

gﬂ;;"strlke expenseS. and the long process of leglslatlve ratlflca_}p -

"VIjg;tlon that may arise durlng the second half The so—called

‘U~;,"annuallzatlon" process may therefore prove unreallstlc and

Yithe results underestlmated In fact 1t would apbear that

“'fffall flrst tlme bargalnlng representatlves w1ll encounter

'lﬁfextraordlnarlly hlgher ‘costs of bargalnlng durlng the first

'Lﬂlseveral years untll experlence and a pattern of costs are es-
"1fﬁtabllshedf All these hlghllght the dlfflculty of admlnlster—-f
2'1ng thls law, worded as- 1t is. .

After deductlng $9, 987 00, to reach an adjusted s1x

'Trffﬁonths expenditure figure of $226,845.00 and following the

- same adjustment'and.annualizing process on HSTA Exhibit_No.l7,'
T;the adjusted estimated annual.expenselresults in a figure of
f $480,690.00. After deducting the $97,000.00 N.E.A. figure, the
'.zestimated cost of HSTA services, as adjusted,‘is $383,690.00.

4. Estlmated Cost of H.E.A. Serv1ces and Facilities.

An 1temlzatlon of all of the faClllLleS and services rendered
or supplied by H.E.A. to HSTA were set forth in HSTA Exhibit
No. 12, as supported by an estimated H.E.A. budget for 1971-

1972 and audited financial statements for £fiscal year ending




'-Augﬁstjél, 1971.. The césﬁs,-expenditurés and allocations set
"'. forth -in these exhibits were testiﬁied to by the Acting Direc-
tor of H.E.A., whose testimony geherally was not enlightening,
; largely owing to the fact that he had only served one month

vprev10usly ln that office. . The problem here essentially in-

- volves cost accountlng analYSlS and proper allocatx>n of costs

7 -and expenses_attrlbutable to services and faCllltles suppllgd
:fby_H;E.A. to HSTA. Your Special Hearings Officer has reviewed
and re-analyzed HSTA Exhibit No. 12 in the interest of achiev-
“ing a more realistic and reasonable allocation and has accord-
‘f'ingly-efféc£ed‘pumerous modifications and déductions as ex-
f 1plained Below: |

(1) HouSLng and, Parklng FaCllltles. With leave of

W“T{fpartles, ‘Special Hearlngs Olecer conducted a field lnspectlon

"7 of the H.E.A. property, building and interior. The figure of

' "5¢f,$25,326.00 esﬁimated'use value of the building and parking

'  based on a 75% usage allocation factor by HSTA results in a

. figure of 37 1/2 cents per square foot which is deemed quite

" reasonable for that particular building and business neighbor-

‘.55 hoodL This rental value could probably be increased by in-

- cluding a building depreciation factor in the "building and
-: maintenance cost" of.$37,768;00, which if tested on a 30 year
w}.straight line depreciation would show a 44 cents per square
'; fooﬁlfigure. The rental payment made by HSTA for’its second

  7floor'facilities checks out to about 30 cents per square foot,

. ‘which is ‘extremely reasonable for finished space. The sub-

:total of $16, 626 OO for "houSLng and parklng faCllltleS" checks

';ﬁout reasonable




(2) Rental Value of Furniture Supplied by H.E.A.

The bas1s and explanation forx reachlng an estimated $9, '000.00
_ rental value ‘for H.E.A. furniture used by HSTA upstairs, was
",deemedAunsatisfaétory. tWith.leave of the parties, the Special
'Hearings Officer fequested and obtained cost figures and anA
inventory list of the subject furniture and equipment, such
' data being admitted in evidence as Board Exhibit D. The cost

flgure shown of $5,521. OO dlffers vastly from using the
V_annuallzed short term rental rate of $1,500.00 per month for
- the sanme furn;ture. The IRS allows depreciation from 8-12

‘_?.years,and applying a eight-yearAlife to this furniture,'thef

“annual rental value of this furniture and equipment  is, $690.00.

(3) Annual Use Value of H.E.A. Furniture and Equip-—-
" ment (Downstairs). A depreciation schedule of five years for
. ‘office furniture and equipment is deemed too rapid and is

'h;hreadjusted and computed on an eight-year basis, resulting in

‘¥~a figure of $6,003.00 instead of $9,765.00..

The percentage allocation estlmate of 90% attrib-
n:;utable to HSTA usage of such furniture is questloned and
'r olosely scrutinized. If the use allocation is based on a
'straiéht proportion of total HSTA bargaining unit to non-
'ifbargaining unit personnel using.total H.E.A. facilities, an
';'allocation of 92% is reached. However, if the 75% allocation
estimate made for HSTA usaée of the entire building and park-
"Ving facilities 1s a more accurate estimate, then applying the
same 75% allocation estimate to HSTA usage of H.E.A. facilities
~alone would :esu%t in an allocation percentage of 'approx:'Lmate;,Ly‘~
x;82%. Either_the 75%;estimate.is‘too low or the 90% allocation

f{fis too high.’ The 90% allocation percentage is supported by no
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' study, usage count time or other.use records but was gen-

‘ T?erally'made on an " yeball estlmate" of HSTA usage as stated
i: by the Aeting Director. It may well be that better record
‘f'keeping hereefter nmay ultimately justify the 90% use alloca-

tlon, buwt when it is considered that H.E.A. has its own mem—

~ bership and organlzatlonal functions and actmvmtles to per—'

B :form, ;nclud;ng the insurance servicing' program, together with

- services and facilities to be furnished to the U. H. Faculty
'unlon, the 90% use allocation by HSTA appears overstated The
Special Hearings Officer will indulge in an "eyeball guess-
‘timate" of his own and apply an 85% allocation pexcentage for
" the HSTA use'factor. 85% -of $6,063.00 yields'an'annﬁal rental
'ie.value of $5, 103 00. |

‘(4)' Automatlc Data Processing. The-$lO,QO0.00.

. H.E.A. budget item for the ADP Fund was allocated 90% .for

}ifHSTA»uee. Again, considering work for its H.E.A. membership

. records, insurance work and the other union's work, an 85%

'jfactor was used to give a subtotal of $8,500.00.

(5 Office Supplies, Postage, IBM Fees, ﬁtc. Nine
'Qseparate items from the H.E.A. activities budget-under the

. general expense category totalling'$33,057.bo was multiplied
g by the'90% facfor.. Item 310 -~ "United Educaﬁor-and Community

fi Relations" of $5,000.00 was deleted because this is a member?

f;ship publication.only and the community relations job was not

.. filled. TItem 315 - H.E.A. Trustee's travel allowance of

;j.$4;232.00 was reduced by one-third. The resulting adjusted
- total of $25,237.00 was multiplied by an 85% allocation factor

" to produce a subtotal of_$21,451;00.
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(6) . Professional and Staff Salaries. Evidence

1g:_showed ﬁhat'a'$15,000.00 public relations executive pbsitiCh"
-was filled for only four and one-half months, with no pros-
i‘pects'of rehiring during the fiscal year. Assuming that twoj-;

. thirds of £his salary would not be used, $10,000.00 was sub-

tracted from pfofessionalvsalaries. " The. evidence appears to.

-indicate that not only ‘the insurance clerk but .the equivalent

" of another clerk should be deducted from the staff saiary‘to

ieflect a lesser burden of HSTA work. upon H.E.A.‘stafffestdb—ﬂ

""lished in testimony, so that toﬁal saiary‘was adjusted dowﬁwa?d
.1tq $89;722;00,> After deductions_for "Tuttle feserve"“end .
.'-"managemeht fee" the resulting subtotal“of $58 705.00 wae mul—J..
i;tlplled by the 85% allocatlon factor to glve a subtotal for

' this category of $50, 070.00.

(7): Staff Frlnge Beneflts, Etc. The sum of

.’i?$35 765.00 for total 1tems in thls category should be adjusted
;gfor the portlon ofpayroll costs excluded in Item (6) above by
".f;£23% - The resultlng $27, 539 00 multiplied by the 85% alloca-‘
{'tlon percentage gives a subtotal for thls category of :

'-‘fiﬁ$z3,4os.oo.

(8) Telephone Costs, Auxiliary Hires, Etc. Item .

.Aﬁf?g410 - Office'Equipment“in'the sum of $5,500.0b included in o
'1.thieveategory should be aeleted as a.dupiication since rent
3{;for this office equipment is Seithcharged through‘Item'(3)
’fgabove.: The remaining $12,OOO.OOImultiplied by an 85% elioca—.

i tion estimate gives a. subtotal for this category of $10,200.00.

The‘adjﬁsted.sum total of the estimated costs of

'H.E.A. services and facilities as shown on HSTA Exhibit No.

.12 is $139,398.00.
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The foregoing analysis and adjustments made by the

'Board are not intended as a fixed.determination or Vaiuation
of H.E.A. cohtributory services, but merely'to serte as a |
‘process of testing the "reasonableness" of the estimates and
to suggest areas where more exact allocations can be made to
reflect the true worth of services received by- the bargaining
‘unit'from H.E.A. with greater attention paid to the require-
Ev"_{f. E'?Ziments of this law together with the guidelines suggested
. | "i_herein, Petitioner may show better‘records and allocation
! h.":fvh‘:u!methods to value the cost of H.E.A. contributory services
| . 12'Jafter the interim certlflcatlon period has explred

| There was testlmony that the parties were worklng

'ffon a service contract petween H.E.A. and HSTA to provide for

;fthe foregolng services and faCllltleS. The foregoing review
;and adjustments of the proposed H E A,  services demonstrates
:that the partles should take a closer look at the problem of‘
fproper allocatlon of costs between the collectlve bargaining
gfunctlonS'and the purely membershlp beneflt aspects of the
icost of ﬁ.E.A. operatlons. As discussed under paragraph 9
;of therConciﬁsions of iaw,gthese parties will be required to
‘Wg?prodﬁce'an executed contract specifying the exact services and
*'ﬁi;fac111tles to be provided by H.E.A. ahd the estimated value
Aff;‘?ffioerOSt thereof as a condltlon to the deductlblllty of this

sexrvice fee certification.

5,“ Local Chaptexr Serv;ces. " Evidence shows that

1ﬂ:jthev12 local chapters iocated throughout the State are or-
i‘ganlzed of "school representatlves" who are represented on
‘the Executlve Board and who generally perform the "shop

hsteWards" work at the local school level w1th1n each dlStrlCt
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:rfThis'organization'providesythe"direet contact with:the
:dyfteacher constituency to communicate progress of contract
7;ftnegotiations;-union-poliep; undertake training sessions and .
:r}provide "feedback” as.to the problems and concerns of the
:?ﬁdteachers. This is an essentlal llnk in the process of col-

ifalective bargaining and contract administration. The no dollar'
g ;Value was placed upon-these“seruices and cost of chapter opera-
zﬁf“tlons although dues income of, $2 00-$5.00 per menber was re-—.
' xu:celved for flnanc1ng 1ts work The estlmated flgure of

L $18 454,00 will be accepted

‘6. Estimated Value of Funds and Dlrect Services .- -

- from N.E.A. HSTA Exhibit No.- 8 shows six ltems totalllng

‘ $216 000.00 spec1fy1ng the amount of dlrect grants and ex- o
'?hpenses for services and salarles assumed by N. E A. for con—,”
| itract negotlatlon and preparatlon and tralnlng for contract

aiadmlnlstratlon. These 1tems appear to be extraordlnary ex- -

A

-pendltures being furnlshed or contrlbuted by N.E.A. to meet
. the pressing needs of the flrst time negotlatlon and contract_f

ltpreparatlon experlence of HSTA. This exhibit was thoroughly

explained and the Board is satlsfled that the funds and serv—

ices listed here are directly attributable to, in the woxrds

 of the witness,'"winning a'contract and then to administer
.jit"._ HSTA Exhibit No. 9 itemizes the indirect services sup-
":ﬁplied by N.E.A. conservatively valued at $23,039.00. Gen-
.”erally-thesehindirect services.include the availability of a
"legal defense fund,_financing'for’public‘educatlon, legal and
": research_assistance;.general'assistance to state and loeal‘

" associations and,professional-excellence. With the exception
. - ; _ L : ( o
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.. of legal and research assistance'and general professional and
yconsultation assistance to the local affiliates, the remainderl
" of the items_aépear.to be of the general membershif services
and benefits furnished by or made available by;the N.E.A.
ll_which have not been directly'tied.in or related to "collective
;5 bargalnlng functlons and serv1ces and therefore must be dis—

i v

- allowed The expertlse consultatlon, legal and research assist—

41V;tance and fleld serv1ces, w1th further detalled explanatlon,

........

”:.mlght be so related Furthermore, ‘no proof of the estimated =
:*-'.cost of value of these latter 1tems was adduced so that theﬂ.
i?tftotal sum of $23 039 00 for "1nd1rect N.E. A services""will

’.1be dlsallowed |
- The N.E.A. witness testlfled that the funds and
T services listed in Exhibit 8.were "firm commltments and
lv;further.testified that N.E.A. expected repayment in some form
?i.for the funds and services so supplied and rendered. Thls.
.Board will also requlre that HSTA enter 1nto a service and

assistance contract with N.E.A. specifying the exact flnanc1al

assistance and services to be rendered and supplied by N.E.A,
"together with the estimated”value thereof,'also as a condition
. to the deductibility of this certification.

7. Recapitulation. In summary, the adjusted totals

" for the estimated cost of services rendered f£rom each source
‘now read: HSTA - $383,690.00, local chapters - $18,454.00
l'(unadjusted), H.E.A.-— 5139,398.00 and N.E.A. - $216,000.00.

The sum total:of the above estimated costs come out to
ﬁ':$757,542.00 and dividing this sum by the revised teacher head

AR

‘ count of 9,177, produces a pro rata share of costs of $82.54

Dexr person. A summary statement of the basic adjusted figures
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' of the estimatéd COStStOf servicés'from each sou?ce has been
' separatély recapitulatédvand attached hereto as "Schedﬁlé'A";_'

8. Service Fee Not to Exceed Dues Structure. . Rule:

.}_6,04(b) of the HPERB Rules and Regﬁlations provides:

' "(b) SERVICE FEE SHALL NOT BE MORE THAN

MEMBERSEIP DUES. The service fees to be paid

by any employee in an appropriate bargaining or

optional appropriate bargaining unit shall not

be more than the amount of membership dues paid

by the members in the bargaining unit."
" The. evidence shows that the amount of unified membérship'dues
- paid by members of the HSTA is $77.00 per year. In the face
"of Rule 6.04(b) no service fee certified by the Board can

" exceed the sum of $77.00 per person per year, irrespective of

i the proof'showing a pro rata share of the costs of collective
: bargaining services to be $82.54 per person. This Board will

therefore certify an annual sum of. $77.00 per‘person as a

:reasonable'seyvice fee to be assessed against'every member of
. ’ {

- the bargaining unit.

9. . Interim Certification. It has been previously

" noted and discussed that the costs of collective bargaining to
'.hbé'considéred and included in the determination of a.servicel
'fee for the first'yea: of operation must necessarily be based
on estimétés or projections,-and accordingly, this Board's
:initial review of the service fee is largely aimed at testing
'the reasonabieness of such estimated cost of services. There-
‘ vfore, the certification ordered by this Board shall be effec—
- tive for a period of one year from June 1, 1971; the retro-
~active date of effect certified herein. Upon the expiration of
the interim.period the Board will undertake a further review

' of the reasonableness of the service fee at the initiative of
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Tany employee and/or of the Petitioner, based upon a history

" of actual costs and expenditures made by the Petitioner dur-

”Ling the interim. It is suggested that financial statements
.-and accounts then presented should be specifically geared to

'”fproper allocation and isolation of the general costs of col-

’Whlective bargaining as against the purely institutional or

;;membership benefit actiVities. Also, more specific time
i;accounting records;and use meter ‘records and use of serVice
'requiSition orders should be maintained and more detailed
"xplanations of use and purposes. should appear on the face
fof the vouchers. The annual finanCial report required by
{Section 89-15 might serve as the occasion and vehicle for a
;reView and redetermination of the serVice fee after actual

fcosts have been expended.

‘lO;_ Effective Date. The Petitioner was certified

: 'Vgas excluSive representative on May 24, 1971. This Board has

.fﬂzalready ruled that the serVice fee may relate back to the

:'w:date of commencement of performance of services by the ex—'

tcluSive representative. Although there is some eVidence of'
':preliminary discuSSions With the employer in the last week of.
':'May l97l informal negotiations, preparation and planning and -
'~training actiVities had commenced by June lst, thus +his Board
©will fix ‘June 1, l97l as the effective date from whence deduc-—
" tibility of the serVice fee shall commence, applied retroac—
f_tively._ If the employee s date of hire is later, the date of
hire shall constitute the date of commencement for computation

'purposcs.
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' 11. Service Fee Deduction Procedures.: The parties

agreed as to seven items of procedures deemed necessary to

"fﬁeffectﬁate the deduction of the service fee under Section 89-4
.'l":and_the Peﬁiti@ner has requested two additional items quoted.
'{Rbélow which have not been_agréed to by the public employer,

ovizas

wg: Those persons in the bargaining unit =

who are members of the exclusive representative,
" and who have been paying their dues by payroll '

' deductions, shall have the amount already paid

- credited against any retroactive amount of sexv-
ice fees approved, and their dues deduction

. authorizations shall be reduced by the amount.

.. of the service fee required to be paid in suc-

. ceeding payroll periods. ‘ ' '

"9. The names of those persons in the . o
‘bargaining unit who are members of the exclusive -
representative and who have paid their annual
dues to said representative in cash shall be
certified by. said representative to the Depart—-
neént of ‘Accounting and General Services, and to -
the employer, and no deduction for service fees ..
shall be made from their payroll for the balance -
of the 1971-1972 school year." : .

The.first seven items of procedures will'be ihcdrporatéd in. |
. this Board's brder. This Board does not have_the authority : j

 to issue orders against the Staﬁe Compﬁroller és'to.méthods :

- or procedures to be followed.in said-service fee deduction,
“.'buﬁ will require the public employer and exclusive represent-

.ativeAto sit down in negotiaﬁion-toward achieving mutual

.acceptdble settlement of the remaining two issues. Failing
wﬁ.such'settlement, the parties may petitiqn the Board for fur—f“

"ther consideration of such issues.

-VI,‘,Recommended.drder“

. Based on the fdregoing‘Findingsfof,Féct andiCbncluf

sions of Law;_it'is the'récommendation of the undersigned




vffSpecial Hearian,officer that the Board issue its order as
" follows:

l The Board hereby oetermlnes and certifies as

ri.reasonable an annual service fee in the sum of $77 00 for each

"yemployee in the bargalnlng unit. Said serv1ce fee shall be

.deductible 1n accordance w1th Sectlon 89~ 4 as-of an effect1Ve
{'date commenclng June l; l97l. .

v2. Thls certlflcatlon of serv1ce fee shall be -

effective for an 1nter1m perlod of one year from June 1,
”1l97l Upon the exolratlon of sa1d one—year 1nter1m certlfl—::
ﬁlcatlon perlod, the . Board w1ll undertake a further. rev1ew of
.the reasonableness of sald serv1ce fee,'upon appllcatlon of
- any one or more employees and/or of the excluslve representa—:;

-the._ The amount of serV1ce fee so reviewed shall be based

v;'-upon a hlstory of. actual costs and expendltures 1ncurred by '

'ithe exclusive representat1Ve ourlng sald interim perlod
3. Upon f£iling w1th this Board the two executed
”._service and assistance contracts with H.E.A. and N.E.A., res;
. pectively, as hereinaboVedreduired, the exclusive representa—
tive may thereafter file a written_statement:with the public
'fiemployervspecifying the annual seryice fee of $77.00 per per—'
"son to be deducted by the employer from the payroll From every
'; employee in the subject bargaining unlt |
| 4. TUpon recelpt of sald written statement from the
”ﬂ:exclusiVe representative, the public employer-shall deduct and
pay over to.the exclusiye representatiVe'the amount of service
o fee in accordance with the requlrements‘of Section 89-4,

. Hawaii Revised Statutes and with the following procedures:

~45-




(a) lhe State Comptroller will communicate
with the exclusive representative to provide an alternative
betweeﬁ (1) deduction of the retroactive amount op a lump-sum
l basis, or (2) deduction of the retroactive amount on a spread-
out basis. If the exclusive representative chooses the former,
'vthe entire retroactive service fee amount computed to the time

of the.first actual deduction will be deducteh with the initial
fregﬁlar semi-monthly service fee amount. If the exclusive
irepresentative chooses the latter alternatlve, the retroactive
-service fee amount will be deducted on a spread-out basis

'."mutually agreeable to the State Comptroller and the exclusmve

'ff'representatlve.

(b)j'Comnutation of the regular semi~monthly

E payroll deduction for service fee will be made by dividing
'j:Lhe annual serv1ce fee of $77. OO by 24 payroll periods, Whlch
.:produces the deductlble sum of $3.20 per payroll period.

-~ (e) For the purpose of computer control of

.'Q the total service fee amount the total serv1ce fee of $77.00

”‘}w1ll be establlshed as an annual llmlu. Slnce the service

fee deductlon.w1ll be medhanlcally limited to $77.00 per year,
- differences due to rounding will be corrected by adjusting

‘the final annual service fee deduction to an amount that will

effequal $77.00. per year.

(d) For the purpose'of identifying employees
”7Q5fr0m1whom'the service fee deduction is to be made, the State

‘;fComptroller will obtaln from the Department of Education a

“"'3:llst of employees 1n the approprlate bargalnlng unit, exclud—

”i-lng those employees described in Sectlon 89-6(c).
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'(e)' For new employees or employees returning

" to the State 'S central payroll deductlon of the regular semi-

”:uj-monthly service fee will‘begin with the first full semi-
}'{?monthly'pay period worked by the employee. Actual payment to
’tf the exclusive reoresentatlve, in such cases, shall commence

. when the employeeheglns to recelve compensatlon for such full

seml—monthly pay perlod

(f). Once a service fee deductlon has been ini-

j{tlated for the bargalnlng unlt under the State's central pay-
'?roll; des;gnatlon:of the approprlate bargaining unit will be
hpreprinted'on the payroll change schedule submitted by employ~

{1ng departments every seml—monthly ray perlod The employing

department w1ll be responSLble for the continued maintenance

}7tof the bargalnlng unlt code. on the payroll change schedules,
'h‘effectlng whatever changes are proper by the normal notatlon

*3fj.means employed under the present payroll system,

(g) Serv1ce fee deductlon amounts wull not. be -

V-'adjusted for partlal payroll Dayments, the regular semi-
f ‘monthly deductlon wull be made to- the extent pay from whlch

- the deduction may be made 1savallable.

5. The Board shall request that the parties -

: promptly negotiate in'good faith'overzthe remaining unsettled

“issued concernlng the mechanics of sald sexrvice- fee deductlon

“and the publlc employer is requested to Prepare and prov1de

-for said deductlons and to commence making said deductions at

the earllest pOSSlble payroll perlod achleVable through its :

best efforts.»




DATED: Honolulu, Hawaii, this 17th day of January,
. 1972,

}2¢{/7’/Z;¢é;vé%%v4//

. TED T. TSUKIYAMA
! : ; i ~ Special Hearings Officer
' : ' ' Hawali Public Employment

- Relations Board
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' ADJUSTED DETERMINATION OF PRO RATA .
' SHARE OF. COST QOF SERVICES o e
1. Potentlal Serv1ce Fee Head Count
9,227'(HSTA Exh. No. 5) less 50 exclus1ons..ﬁL;.._;'9,177
"2.'_Total Esfimated Ccost of_services (Revise
. Column B of HSTA Exh. No. 6) _ ‘
Local Chapters ‘ : $ 18,454
. HSTA (Revised HSTA Exh. No. 7) 383,690&3‘
- HEA (Revised HSTA Exh. No. 12) .. 139,398"
- NEA (HS’I‘A Exh. No. 8) _ -~ 216,000 o
Totaleeeeenen.. i eeeiieeie....$757,542
L 3. 'Pro Rata Share o .
$757, 542 divided By 9,0770 . e i L 582,54
"l d(1). Revised HSTA Exh. No. 7 ,
."ﬂ{Adjusted expenses for flrst 6 months uf: ' $226,8S4:
Less 3 mos. salaries and frlnges e 27,000
' . . IR © $199,845
- Annualize 6 mos. adjusted expenses x 2 :.q<i _-$399,690'
"~ Add 9 mos. salaries and fringes - S - 81,000
oo Estimated annual expenses for HSTA .- $480,690.
.- .Less NEA grants , : _ R 97,000
. TOTAL ESTIMATED VALUE OF SERVICES....u-.e.c.s.. $383,690

SCHEDULE A




(2)

Revised HEZ EXh;.ﬁo. 12

1.

2‘

. 3.

Housing'and‘Parking"Facilities ceeenaea e

Rental value of HEA Furniture (Upstairs)

$5,521 cost divided.by 8~year depreciationQ'

Use Vvalue of HEA Equipmeht (Downstairs)
$48,829 cost divided by 8-year deprecia-

s 16,626%

690

tion = " $6,003

$6,003 x 85% HSTA use allocation-----««- e

'~Au£omatic Data Proéessing Fund L
$10,000 x 85% HSTA use allocation..-......:

Office Supplies, Postage, Etc.

'5,103"

8,500

pelete Ttem 310 (publication & PR) $5,000

T$25,237 adjusted cost x 85% allocation....

HEA Professional and staff salariés
_ Deduct from Item 401 (vacant PR posi- C
: ‘ ' $10,000 -

- Stdff Fringe Bénefi&s;_Etc.' R
. Adjust by 23% down to reflect reduction.-

of salary costs above

$27,539 adjusted cost x 85% allocation....

"Teiephone, AuxiliaryAHires,-Etc.

Delete Item 410 (office equipment. :
’ duplicated) _ $ 5,500

POTAL ADJUSTED COSTS . v evennanns

 Reduce Ttem 315 by 33% Y 770820

21,451

. ~ tion) : ) :

"~ peduct from Item 403 additional . =
- clerk S ‘ ~ 8,100

 Follow other adjustments A

“.$58,705 adjust cost x 85% allocation......

- 50,070 -

vﬁ.$35,765 x 77% = . o :'$27’539A:f'

© 23,408

' $12,000 adjusted cost x 85% allocation.... 10,200

$139,398

% (If building depreciation factor added in, at say on a
30-year life basis, additional $4,200 may. be added on

to readjust maintenance cost to $41,968.

Using same

adjustments thereafter, this cost comes out to $19,976.
- adjusted total for NEA services would then become
$142,948,  and total adjusted costs would increase to
 $760,892, producing a pro rata share figure of $82.91
per bargaining unit member.)
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